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Victor Goldfeld, Legislative Due Process and Simple Interest Group )
Politics: Ensuring Minimal Deliberation Through Judicial Review of
Congressional Processes, 79 N.Y.U L. REv. 367, 378 (2004); Scott
Stephenson, Federalism and Rights Deliberation, 38 MELB. U. L. REV. 709,
David McGee QC, Concerning Legislative Process, 11 :03 181 ;723 (2014)
OTAGO L. REV. 417, 423-424 (2007): “[A] bill must prove its worth.
Legislation must be politically and administratively defensible. If it is not, it
is defective and parliamentary debate can make a real contribution to

.(revealing this”
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legislators are aware that a particular policy is intended to benefit a particular
narrow interest, they may intervene. The more attention a policy proposal
receives, the more its proponents must justify it to persuade other
congresspersons [...] if legislators with a reputation of favoring private
interests are routinely unable to put forth plausible public-regarding
justifications for the policies they support, the electorate will likely take note
107,01 NITAYY van nn ,0°1Man m‘np Ny nw .(”of this fact at the polls
0>71y2 ,Stephenson ;378 TIMYa ,0W) 72 12287 1IAR?I Ap°pRR YW D1HOWLY
Deliberation [...] can also help legitimate the lawmaking process ” :724-723
because the provision of logical justifications grounded in the common good
creates a reason for those that disagree with legislative outcomes to abide by

.("them and remain committed to the process
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“By providing that no law could take effect
without the concurrence of the prescribed majority

of the Members of both Houses, the Framers
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reemphasized their belief [...] that legislation
should not be enacted unless it has been carefully
and fully considered by the Nation's elected
officials [...] The division of the Congress into
two distinctive bodies assures that the legislative
power would be exercised only after opportunity
for full study and debate in separate settings |[...]
The records of the Convention and debates in the
states preceding ratification underscore the
common desire to define and limit the exercise of
the newly created federal powers affecting the
states and the people. There is unmistakable
expression of a determination that legislation by
the national Congress be a step-by-step, deliberate
and deliberative process” (Immigration and
Naturalization Service v. Chadha, 462 U.S 919,
948-949, 951, 959 (1983)).
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“A court might ask: Is there any evidence in the
legislative record suggesting that the
consequences of the challenged policy received
any consideration by Congress? [...] Were
hearings held or studies commissioned? Are there
formal findings in the legislative record? Were
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alternate means of achieving policy goals
considered?

[...] Was the legislation introduced at the end of
the legislative session, when Congress rushes to
get through its agenda? Was the provision
attached as a rider to unrelated legislation or an
omnibus bill pertaining to many different subjects,
or was it part of a bill addressing a particular
issue? If it was a rider, does it appear that it was
added to a popular bill assured of passage? What
was the nature of any action taken by any
committees that took up the bill? Was the
particular provision before both Houses, or was it
added by the last chamber to vote on the bill, or
even by the conference committee? If the latter,
was it added just moments before passage, or was
there sufficient time for other legislators to take
notice of the provision and debate its
consequences?”
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“People should obey the law and be ruled by it...
the government shall be ruled by the law and
subject to it” (JOSEF RAZ, THE AUTHORITY OF LAW
212 (1979))
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"Not only do we not have the normative or
aspirational models of legislation that we need,
but, our jurisprudence is pervaded by imagery that
present ordinary legislative activity as deal-
making... as anything, indeed, except principled
political decision-making" (JEREMY WALDRON,
THE DIGNITY OF LEGISLATION 2 (1999))
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“Our respect for legislation is in part the tribute
we should pay to the achievement of concerted,
coordinated, or collective action in the
circumstances of modern life... Actions-in-concert
is not easy, particularly once people have a sense
of themselves as individuals and of the ways in
which acting with others might conflict with
smaller scale projects of their own. In fact, when
it actually takes place, actions-in-concert is
something of an achievement in human life”
(Waldron, ibid, p. 156-157).
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Petter W. Hogg, CONSTITUTIONAL LAW OF CANADA 355 (5th ed. 2007);
Guy Regimbald & Dwight Newman, The Law of the Canadian Constitution (1st
ed. 2013); Authorson v. Can. [2003] 2 S.C.R 40.

99707 ARPUPIDIT YW TIOCR PIN) NAIPTAR Apna L9900 - tna .42
nIMIpya npoIy (Grundgesetz Bundesrepublik fiir Deutschland - n°31m137
0°°1°1D 0°3°27% NIV NIPDIITXIID NIRTIT TIRD VYN NI NIPNIAN NI
- Bundestag -7 ,0°ppInna °N2 *1w32 AR pna *3°%7 NI30n3a Mwbnn nhap bw
TUWR YW TI0°T NIIPYR ITF DIAR CINIAT NPINT vdWMNA N2 .Bundesrat
,(M9¥X AWYIW °DD) AR RPN 3097 P12 0O»%I0M 0¥YPTID 1°%90 NUIpINIA

W »7y%an nyT Ipwv wan mwvbann nbap °>°%1 nyrap N NN 0PI
%Y NPUIDW NP2 PYDAY JP0IN DINR PNPINT VDWMT N3 ,TIVI NRT .pRINNT
| i |



110

NXpna 71172 02IR L,APINAN DTN 020117 0°995 IR TI0° Py apcpn 03091
QWY IR X27,01°N371 ©ID NIIOT Y 717 YW WP 15 AWY? XIT,277982 Tuwh
IV .NPRIANT NIWIT 120 27p2 NPLIPINT NPNPINR YW 020117 0°37Y 21T
0>°1n°1p 0°%%> onxy? Wap Bundesrat -n 171 Bundestag -n1 171 °3 ,717°%% 29wn

IR ,(M9PXR NDIOT 11IPNY AMITI) AR PR °3°%7 YW 0°n*I0n DVPDOX NI
n°2 M127% L,0°ppINNT PN WY 0»1¥°AN 0°513 T YV IDIXR-’13 OIR AYX

.(189-161 'nya ,Ackerman-Edify-Fowkes) *npini vdwn:

NAMIIT AW A% 0NN 03 1IMRIW 027377 DR IR X027 7UIvm Wwn
20NN CVIPINT-IVINID NIRRT nPap PPAN YW nPTINeY wRa L7%InTa
1INV 1197077 DRI LNIIWDI NII37NI LINPIDT YW CNAYDN 277 PV 2IDT 1PDIRN

- 1YRD NS NUVIDW NI12IYNAA

“... the Court is unlikely to move beyond its focus
on individual rights to take on broad questions of
the democratic accountability of legislative
procedures not linked to violations. Even if it did
wish to do so, the principle of consistency would
not be a good place to start. Although the Court
does not demand the ‘purity of a legislative
system’ (Systemreinheit), consistency is hard to
apply to the lawmaking process overall where the
drafting process is shaped by the necessity of
compromise. Even if the same party coalition
controls the majority of the Bundestag and the
Bundesrat, the party factions and the parties
themselves have to come to an agreement.
Consensus, dissent, and compromise are basic
necessities of democratic decision making
(Grundbedingungen der Demokratie), facts of
political reality, and inherent in the work of
parliament. As a result of compromise, the
legislature might not always be able to explain the
origin of and motive behind every legislative act in
principled, consistent terms. In addition, the lack
of clear rules for applying the principle of
consistency creates the danger of arbitrary, case-
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by-case enforcement by the Court, which provides
no guidance to legislative bodies” (187 'nya ,ow).
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“Although court rulings that affect the legislative
process will be less troublesome in the German
parliamentary system compared to the United
States, they still can be overly intrusive if they are
predicated on a level of rationality and consistency
not suitable to the political process of passing
statutes” (189 ’ny2).
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“Court has a very poor understanding of the
nature of the legislative process compared with
administrative and judicial processes.”
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“It would be wrong to throw the affairs of the
citizens of Rouyn and Noranda into a state of
chaos... This is an appropriate case for this Court
to exercise its suspensive power by declaring that
the instruments in this appeal, while invalid for
non-compliance with s. 133 of the Constitution
Act, 1867, shall continue in force for a period of
time in order to permit the National Assembly to
take what steps it sees fit to remedy the
constitutional defects”
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"A court may strike down legislation or a
legislative provision but suspend the effect of that
declaration until Parliament... has had an
opportunity to fill the void. This approach is clearly
appropriate where striking down of a provision
poses a potential danger to the public... or
otherwise threatens the rule of law... It may also
be appropriate in cases of underinclusiveness as
opposed to overbreadth" (Schachter v. Canada,
[1992] 2 S.C.R. 679, 696)
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